Study on Indirect Trademark Infringement of ISP by 董文涛
 
学校编码：10384                           分类号      密级        




硕  士  学  位  论  文 
 
网络服务提供商的商标间接侵权研究 




专  业 名 称：法 律 硕 士 
论文提交日期：2011 年  4 月 
论文答辩时间：2011 年    月 
学位授予日期：2011 年    月 
 
答辩委员会主席:            
评    阅    人:             
 
















































































另外，该学位论文为（                            ）课题（组）
的研究成果，获得（               ）课题（组）经费或实验室的




























（     ）1.经厦门大学保密委员会审查核定的保密学位论文，
于   年  月  日解密，解密后适用上述授权。 







                             声明人（签名）： 























































































With the rapid development of internet technique, the transmission of 
information becomes more efficient. At the same time, the number of 
infringement cases occurred in network environment is increasing rapidly. 
Internet service providers are often accused for infringing other people’s right. 
Because ISP play an important role in internet user connection, internet search, 
and information content service management, they are the core strength to the 
development and popularization of internet. Without the internet service 
provider, the development of internet would be seriously influenced. The 
infringement actions of the internet service provider are emerging in an endless 
stream, which refer to infringement upon copyright，trademark right and patent 
right. On the one hand, if the infringement actions of internet service provider 
are not prevented by law, the lawful right and interests would not be protected, 
and network environment would suffer adverse influence. On the other hand, 
according to the theory of balancing of interest, it is unreasonable to make the 
ISP to assume excessive legal liability. Therefore, the study of infringement of 
internet service provider is very significant. 
This paper combine cases of the network trading platform provider and the 
internet search service provider and the theory of indirect infringement to 
research the indirect trademark infringement of internet service provider.  
In chapter 1, various theories about constitutive requirements of 
intellectual-property infringement are introduced. According to the causality, 
intellectual-property infringement can be classified into direct infringement and 
indirect infringement. Besides, the theory on indirect intellectual-property 
infringement is introduced and discussed. At last, trademark infringement and 
indirect trademark infringement are discussed. 














trademark infringement of internet service provider, responsibility of internet 
service provider is discussed and analyzed. For another thing, the constitutive 
requirements of indirect trademark infringement of internet service provider are 
discussed. Especially, in terms of the doctrine of liability fixation and standard 
of care, the objective requirement is analyzed deeply.        
In Chapter 3, the deficiencies existed in status quo of trademark legislation 
in China are brought forward, and then several suggestions are advised, which 
are about establishing the legal system of indirect trademark infringement and 
revising the trademark law of China.  
As mentioned above, in order to balance benefits among different parties, 
it is necessary to set up a complete legal system of indirect trademark 
infringement in China. Especially, the explicit rules of indirect trademark 
infringement of internet service provider are needed to be made. Only in this 
way, the rights of owner of a registered trademark can be protected and the 
internet service can develop in a healthy way. Besides, the legal system of 
indirect trademark infringement of other developed countries, the theory of 
indirect patent infringement and the theory of indirect copyright infringement 
can be used for reference. 
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的相关法律规定有《商标法实施条例》第 50 条第 2 款的规定和《侵权责任
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